
  
 

 
 

 
MANAGING WITHIN THE LAW 

 
 

 
 
             
        HARPER GERLACH, PL 
        4110 Southpoint Boulevard 
        Suite 228 
        Jacksonville, FL  32216  
        Telephone: (904) 296-7000 
        Facsimile:  (904) 296-7303 
        www.HarperGerlach.com 

 



 i

MANAGING WITHIN THE LAW 
 
 
I.   BACKGROUND: EMPLOYMENT LAWSUITS ON  

THE INCREASE……………………………………………..……….…..1 
 

A. Employment Litigation Is Increasing………………………….…………………..1 
 

B. Composition of The Work Force Is Changing………………….…………………1 
 
C. Lawsuit Damages Are Increasing…………………………………………………1 
 
D. Personal Liability For Managers Is Increasing……………………………………2 
 
E. Management Is Guilty Until Proven Innocent…………………………………….2 
 

 
II. EMPLOYMENT DISCRIMINATION…………………………………………………..2 
 

A. Disparate Treatment……………………………………………………………….3 
 
B. Adverse Impact……………………………………………………………….…...3 
 
C. Major Discrimination Protected Classes in Florida…………………………….…4 
 

 
III. SURVEY OF EMPLOYMENT LAWS……………………………………………….….5 

 
A. Federal Employment Laws………………………………………………………..5 
 
B.  Florida Employment Laws………………………………………………………...8 

 
C.  Florida Common Law……………………………………………………………10 

 
 
IV.  DOCTRINE OF EMPLOYMENT-AT-WILL IN FLORIDA………………..…….……11 
 

  
V.   THE HIRING PROCESS…………………………………………………………..……12 
 

A. NEGLIGENT HIRING:  Law Provides First Line of Defense…………………..12 
 

 
B. 768.096 – EMPLOYER PRESUMPTION AGAINST  

NEGLIGENT HIRING………………………………………..…….…..13 
 



 ii

C. FLORIDA STATUTES, Section 768.095………………………………..….…..14 
 

D. KEY AREAS TO AVOID IN EMPLOYMENT INTERVIEWS…….……….…15 
 

E. CHECKLIST FOR INTERVIEWING JOB APPLICANTS 
AND AVOIDING LITIGATION………………………………………..17 

 
F. SUGGESTED INTERVIEW QUESTIONS……………………………..…..….19 
 

 
VI. PRE-EMPLOYMENT INQUIRIES AND TITLE VII…………………………..……....32 
 

A. In General………………………………………………………………..……….32 
 

B. Specific Types Of Inquiries………………………………………………..….....32 
 
 
VII. AMERICANS WITH DISABILITIES ACT OF 1990…………………………………..36 

 
VIII. PRE-EMPLOYMENT MEDICAL EXAMINATIONS AND THE  
  AMERICANS WITH DISABILITIES ACT……………………………....……38 

 
A. Overview Of Legal Obligations…………………………………………..…..…38 

 
B. Factors To Be Used In Determining Whether  

A Test Is Medical………………………………………………...……..39 
 

C. Tests That Generally Are Not Medical…………………………………..…..….39 
 

D. Tests Which, Depending On The Test And Application Of  
The Above Factors, Might Be Medical…………………………………40 

 
E. Compliance with Medical Requirements Of  

Other Federal Laws……………………………………………………..40 
 

F. CHECK LIST FOR EMPLOYEES WITH  
MEDICAL PROBLEMS………………………………….………….…44 

 
G. Points To Remember In Dealing With Employee  

Medical Problems……………………………………………………….46 
 
 
 
 
 



 iii

IX.   SEXUAL HARASSMENT……………………………………….………………….…….47 
 

A. EEOC DEFINITION…………………………………………….………………47 
 

B. EEOC CONSIDERS THIS CONDUCT 
ILLEGAL WHEN:……………………………………………………….47 

 
C. IMPORTANT DEFINITIONS……………………………………...……….…..48 

 
D. SEXISM:…………………………………………………………………....……48 

 
E. SEX DISCRIMINATION:……………………………………………….…........48 

 
G. SEXUAL HARASSMENT……………………………………………………....48 

 
H. SOME EXAMPLES OF SEXUAL HARASSMENT...........................................49 

 
1.  PHYSICAL………………………………………………………..….….49 

 
2. VERBAL………………………………………………………….….…..50 

 
3. NON-VERBAL………………………………………….………….…....51 

 
I. EXAMPLES OF SEXUAL HARASSMENT INCLUDE…………………..…...52 

 
J. LIABILITY FOR HARASSMENT……………………………………..…….....53 
 
K. CHART/HOW THE COURTS ANALYZE SEXUAL HARASSMENT……….54 

 
L. TANGIBLE EMPLOYMENT ACTIONS…………………….…………….......55 

 
M. WHY EMPLOYEES ARE HESITANT TO TALK  

ABOUT SEXUAL HARASSMENT…………………………….........…60 
 
N. TO DETERMINE IF YOUR  BEHAVIOR IS UNWANTED, 

ASK YOURSELF THE FOLLOWING…………………………..……..61 
 

O. THE DIFFERENCE BETWEEN FLIRTATION 
AND SEXUAL HARASSMENT…………………………………......…62 

 
P. COUNSELING AND CORRECTIVE REVIEW  

FORM I……………………………………………………………….….64 
 

Q. COUNSELING AND CORRECTIVE REVIEW  
FORM II…………………………………………………………...….…65 

 



 iv

 
X. FAMILY AND MEDICAL LEAVE ACT OF 1993…………………………….………66 
 

A. Covered Employer…………………………………………………………….…66 
 
B. Eligible Employee………………………………………………………………..66 

 
C. Leave Requirements……………………………………………………………...66 

 
D. Serious Health Condition………………………………………………………...66 

 
E. Continuing Treatment……………………………………………………………67 

 
F.  Health Care Provider…………………………..……………………………...…67 

 
G.  Family and Medical Leave Act……………………..……………………….…..67 

 
H.  Notice by Employee……………………………………..…………………..…..68 

 
J.  Intermittent Leave/Reduced Leave……………………………..……………..…68 

 
K.  Certification……………………………………………………..…………….....68 
 
M.  Employment and Benefit Protection……………………………………………..68 

 
N.  Prohibited Acts………………………………………………..…..……………..68 

 
O.  FMLA Posting Requirements……………………………………..………..……69 

 
P. Other FMLA Notice Requirements……………………………………………...69 

 
Q. Americans with Disabilities Act…………………………………………………69 

 
R. Fair Labor Standards Act……………………………………………….……..…69 

 
 
The materials that follow are not intended to be legal advice or to offer solutions to 
individual problems. Questions about individual problems, policies or procedures should 
be addressed to the employment law attorney of your choice. The Florida Bar does 
designate attorneys as Board Certified in Labor and Employment Law. One should not 
assume from the materials presented that certain practices and policies are or are not 
acceptable.  Instead, these materials are intended to be used as an instructional aide, in 
conjunction with training by experienced employment law counsel, in educating managers 
and supervisors in the legal ways to make employment decisions and the fair treatment of 
employees.   
 



 1

MANAGING WITHIN THE LAW 
 
I.   BACKGROUND: EMPLOYMENT LAWSUITS ON THE INCREASE 
 

Employment decisions are some of the most important functions which a company 
must perform. However, each employment decision you make has the potential to 
evolve into a major legal problem. With increasing regularity, employers have been 
asked to explain their employment decisions to a judge or jury. Each decision can 
become the subject of time-consuming and costly litigation, a risk you should not take 
lightly. 
 
No matter how logical you believe your employment decisions to be, no matter how 
certain you are that your motives are just, the danger remains. An ambitious plaintiff’s 
lawyer often can convince a jury, consisting of people who do not understand your 
business and who are influenced by emotions, that a management decision made under 
the pressures of a working environment was wrong. Some of the problems managers 
are faced with today include: 

 
A. Employment Litigation Is Increasing 
 

Every time that the United States Congress or a state legislature meets, new 
legislation restricting an employer’s right to run its business is passed. Many of 
these laws are poorly drafted, provide employers with little or no guidance, and 
often create more questions than answers. Additionally, courts are continually 
interpreting these laws with conflicting results, thereby adding to the confusion. 

 
B. Composition of the Work Force Is Changing 
 

Workers today are more mature and better educated than in the past and are fully 
aware of their rights under employment laws. In recent years, the number of 
people in the work force between the ages 35 to 47 has increased by 38 percent 
while the number of people age 48 to 53 has increased by 67 percent. Moreover, 
the percentage of the work force which is protected by employment laws is 
increasing. Of the new entrants into the work force, approximately 85 percent will 
be in one or more protected categories. 

 
C. Lawsuit Damages Are Increasing 
 

A recent study which sampled California cases involving employment issues 
found that plaintiffs won two-thirds of the jury trials and received an average 
award of $650,000. Here in Florida, a review of 50 verdicts in employment 
discrimination cases resulted in an average award of $250,000.00. This figure 
does not include attorneys’ fees which are always substantial. Florida jury 
verdicts in sexual harassment cases have averaged from 2 to 5 times this amount. 
An attorney in an age discrimination case was recently awarded $400.00/hr. for 
work he did on a successful trial. Attorneys’ fees range from $50,000-$250,000. 
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D. Personal Liability for Managers Is Increasing 
 

Increasingly, applicants and employees have sued not only employers but also 
management officials personally for wrongful or discriminatory employment 
decisions. As an individually named defendant, a supervisor may be personally 
liable to an applicant or employee for all or a portion of the damages awarded. 

 
E. Management Is Guilty Until Proven Innocent 
 

Contrary to the usual legal principle that a person is innocent until proven guilty, 
the reality under state and federal employment laws is that management is guilty 
until proven innocent. Employment laws generally require the plaintiff to initially 
prove an employment violation with very little evidence. In order to establish a 
“prima facie” case of discriminatory treatment in a hiring case, a plaintiff must 
prove only that: 

 
1.  He/she is a member of a protected class. 

 
2. He/she applied for an open position for which he/she was qualified. 

 
3. He/she was rejected for the position. 

 
4. An applicant not in the protected category was hired for the position. 

 
The burden of proof then shifts to the employer to prove that its actions were not 
illegal. If the employer fails to meet this burden, it will lose the case. 

 
The proof problem is further compounded by the fact that when the proof consists 
solely of the word of an applicant or employee against the word of a supervisor, 
judges and juries will often find for the employee. Accordingly, written 
documentation supporting the employer’s side of the case is essential. The rule is, 
if it is not in writing, it did not happen. 

 
 
II. EMPLOYMENT DISCRIMINATION 
 

Federal, state and local anti-discrimination laws prohibit employers from discrimination 
against any individual with respect to employment on the basis of the following 
protected categories: race, religion, sex, national origin, handicap, disability, age, marital 
status, veteran status, benefits eligibility, union affiliation, concerted protected activity, 
and workers compensation history. Discrimination on the basis of sex includes 
discrimination based on pregnancy, childbirth or other related medical conditions and 
sexual harassment. Discrimination occurs in the workplace by disparate treatment or 
adverse impact. 

 
 


